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l. Introduction

Law 12.529/2011 (Competition Law) established a new standheeBrazilian
Competition Protection System (BCPS) in Brazil, of which the Administrative Council for
Economic Defense (CADE) is part, and set out its functioning and pdweraashis
milestoneén the consolidation of Brazilian antitrustbawgirg about variousnovation$
such as the launch of a new institutional design, more éeffaentngout he aut hori ty

objective® andreiteratinghe importance of fulfilling its provisions.

Due to this renewed focus, one subject that hassyanexhthe competition agenda
is compliancprogramsEconomic agenése becomingcreasinglgware of the need to
implement practicédbat do not infringe the Competition Law anddésaonstratex
proactive attituden the part ofprivate entitiedfue to these factothe implementation of

Compliancprogram$iasbeen multiplying.

The purpose of these Guidelines is to address this realigstafdlish nehinding
directives for compange®d other private entitie=sgarihg these programspecifically in
the field of competitiosyich as whahey consist of, haWweycanbe implemented and what
thebenefitof their adoptioare These arsuggestdguideline§ or a O menaw é6 of o
usetheterminology athe hternationaChamber o€ommerc®, which can be accepted or

not based othe reality ofachorganization

In that sens€;ADE understands that medium andspeakntitiesmayimplement
Compliancerogramsalbeitsmallerin scopeandwith areduced budget whenngpared

thoseof large companiés.

! The International Chamber of Commerce is an international organization that developed one of the most
complete guides about compliance, and a reference in the subject in the international scenario. The material

is available on: http://www.iccwbo.org/AdvocacCodesandRules/Documententre/2013/ICE

Antitrust ComplianceT oolkit/

2SCCEi A Compliance & Ethics Program on a Dollar a Day: How Small Companies Can Have Effective

Progr ams. SCCE6s CEO, i n tvdioped bynthersoctbty spedificalty foo f t he
compliance programs with reduced budgets states: i
amount of money on compliance and ensure your efforts are expensive. Some have indeed created
expensive compliance mrams. However, the idea that any company that wants a compliance program

must spend a lot of money is without merit. The claim that some compatfiese that are small and

medium sized are too small to implement a compliance program is not accunayen& with any business

experience and who is being honest knows that any business operation can be managed efficiently or
inefficiently. Compliance is no different. You can implement an effective compliance program with a small

investment if you knowwhatou ar e doing. 0
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1.1 TheRoleof the Administrative Council for Economic Defense

CADEOGs rol e, as est abl compettidnTdaghietelthes | a w,
goal, CADEXxercisess prevetivefunctiongmerger analysis acoinsultationstsrepressive
functions igvestigationand punishment anticompetitive condugt@nd educational
functions r@ising awarenessf the importancef maintaining a healthy competition

environmeny

The main focusf these guidelines are the practicesb j e c t to CADEGOGS
functionsCompliance programs aims primarily at hindering companies, organizations, and
persondrom violaing the Competition Law, that &t preventing them from adopting
practices thanay constitute infractions to the economic order, thus subject to severe penalties
to be applied by CADE. Such practices may be (i) horizontal, put forward by agents that
compete among themselves; (i) vertical, carried out by agents acting iewbfieoéithe

same chain of production; or (iii) unilateral, practiced by agents with a dominant position.

1.2 Practices within the scope of these Guidelines

These guidelines will tackle anticompetitive praasibesecommendations good
practicen mergereviewwere largelgealt withn theGuidelinesn Gun Jumpirigpr further

explanationsnthe subject, the reading of #fierementioneGuidelineis recommended.

Here the orientations will be directaidthe creation of programwithin private
organizationthat can be effective to avprdcticeshat may be understood as collusive or

unilateral infringemeraéthe competition law

[.2.1 Incentiveer compliance with Competition Law

Before enteringtofurther detaitegardingvhat is aCompliancprogram, what its
specific benefits astlucture aret is important to highlight the reastiyeconomic agents
be the large, medium or smahouldbe concernedith complying witthe Competition
Law. There are twesponseghe first related t@abilityderived from necompliance, and a
second related to the benefits toatpliancevith the law brings to society and¢onomic

agentghemselves.
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As described in Articles 37 and 38 of the Competition Law, private entities are subject
to severesanctionfollowing the finding such infringementsurthermore, companies may
be subject to prosecution in the civil sphere and individuals in tHesphargay force of
Law 8.137/199@&\IsqwithC A D E 6 s egforcementradivityhichhas beeimcreasing
the number oinvestigations and judgments of administrative proceedings, & aim
minimizethe incentives for companies to engage mgerfrentsSome othe applicable

sanctions are:

1 Companiegpenalties of 0,1% until 20% from the amount of the gross income
in the branch of corporate activity in which the infringement took place;

1 Administratofdirectly or indirectly) responsible for the infringement, when her
liability is confirmed: penalty of 1% until 20% from that inflicted on the
company;

1 Personslemployees, consultants, accountants, et&htities(public or
private/associations/with without the character of a legal entity, even if
temporarily constituted) that do not exercise corporate activities: penalties of R$
50,000 until R$ 2,000,000,000;

1 Repeated infringement

o Company or persons: the penaltibk®e imposed in double;

o Continity of the acts or practices that constitutgframgemento the
economic order, after final judgment by the Tribunal determining its
discontinuance: daily penalties fixednmanunof R$5,000, going
up to 50 times that amount, if so recommendsfthbe e nder 8 s econ
standing and the gravity of the infringement;

1 Criminal Proceedinge persons involved in anticompetitive conducts can also
be criminally charged and punished in penalties amounting to 2 till 5 years of

imprisonment plus pecuniary gbsr

Notwithstanding, there are other benbfitisderivédrom complying with competition
law besides avoiding sanctions. The most elementary of them is the guarantee of a fair
competition environment. One other benefit is the good reputation of companies in the market
andtheirgoodstanding irpublic opinionas will beshownin more detail in ite@3. As

society becomascreasinglgware of the importancehafalthycompetition, and news on
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anticompetitive practices gain space in the media, the incentives to cooperate with authorities
and tosystematicallgomply with the lawgoes beyond méyenot beingsubjeted to the

applicable sanctions and extends to the guarantee of a good image.

2. Compliance

2.1 What iCompliance

Compliances a set of internal measures, adopted by a given economic agent, which
enables it to prevent or minimize the risks of competition law infringements derived from its
activitiesandfrom the practices of its partners and employees.

Througltompliancerogams, economic agents reinforce their commitment with the
specific values and gopig forward in the programnd, primarily, their commitment to
complying with the law. This goal is ambitious and, consequently, requires not only the
development of a set of procedures, but (and especially) a change in the corporate culture. A
compliancprogram will have poséivesults when it manages to raise awaramesg) the
organizatohs empl oyees on the i mportance of doin

Sincesuchemployees may present different motivatiordegnekes ablerance to
risks, the purpose of the program is to implem@mon values and goals, ensuhieyg
are permanently observ€dmpliancprograms can encompass many similarralatasl
to thee c o n 0 mi activdigs,esach asscorruption, governance ofigalironmental

mattersand competition, among othen an independent or aggregated manner.

2.1.1 Integration of several areas in compliance programs

A compliance program will rarely focus on the normative diplomas pertaining solely to
one araor sector, or address only one type of concern. The most common is for programs to
tackle several aspects gal concerrssmultaneouslyor that reasosacheconomic agent
must take into account its own characteristics when implementing a cpnogliancen
cases in which compliance tisish several areageater effectivenessl be guaranteed
as far as competition compliance is developed and implemented not on its own, but as part of

a wider and broader program of corporate integrityhzosl e
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The broader strategy must be to incorpor
culture so that it would not be possible to separate its commitment to compliance with law
from its internal rules. From this point, the program will be less texpesedk of being
seen as an obstacle to the achievement of performance goals and will be considered and
integrated as part of the fundamental rules of the business.

To exemplify a compliance relevant area other than competition, but that can be
integraed to competition compliance, it is worth mentioning anticorruption compliance, which
in Brazil is explicitly addressed in Law 12.846/2013.

This integration is importéortwo main reasons: (i) the establishment legdm@mic
agentof a program compaas of internal mechanisms and processes aimed at detecting and
avoiding risks in several areas, including competition, may be morenefitfentivihan
the creation of a single structure developed only for competition compliance, and (ii) if the
man objective of compliance is to create a culture of respect for the law, it is evident that the
fulfillment of all laws must be aimed for, not only the compliance with one legislative
instrument

Notwithstandinghoughcompetition ethics is part diraader compliance agenda, it
is vital © adoptcompetition specificaterial that takes into consideration the specificities of
the law and policies for competition defense, as well as the adequate flow of resources to the
competition area, especiallihose cases in which the exposure to Competition Law is high.

In short, integration should be aimed for without losing the specific features required of the

fulfillment of each law.

2.2 Who can benefit fraddompliance

Organizationsf all sizes can bemdforn aCompliancprogram. However, the risks
- especially in tHeeld ofcompetition to whichan organizatiois exposed vary according to
its size, position in the market, sector, objectivésrekis reasotinere is no unique model
for acompliancprogramEach program must respect the particularities of each industry. Also,
it should be constantly reviewed in order to include new risks that may eventually emerge,
such as the ones derived from a merger transaction, from the intrbdustiorpooduct in
the market or from the entry into a new geographic market with a history of competition

infringements.
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These Guidelineé® notintend to exhaust the subject of competitmnmpliance
programs, butatherto point out common elements to programs congideuost, as well
asparticularities @jpecific caseslevant taheir structuring.

In addition to therganizationthemselves, the adoptionGdmpliancerograms
benefits thirgharties, among them @stors, consumers and commercial partners,assofar
it guarantees that markets will remain competitive, prevents infrirgesrienssibsequent
damagedromoccuring, and avoids loss in thalue of theompanyFurthermoreo the
authorities, prevean is always preferalthanrepressioas itrepresents a smaltsrstto
society.

Generally speaking, society, the ecormmmycompetition as a whole benefit from

compliancprograms.

2.3 Benefits of tHeompliancprogram to companies

Asthese guidelines focas the implementation and strengtheningoaipliance
programs iprivateorganizationghe benefits derived from them will be described in greater

detail.

2.3.1 Risk prevention

The adoption @@ompliancprograms$elps in identifyingpitigatng and remedying

therisks oinfringinghe law as well aand its

adverse consequendasaddition to the

fines, the Brazilian Competition Law Even if competition risks are n

provideseveral other sanctions for frequently associated with lar
infringements to the economi companies, small and medaipe
companies, as well as othei
organizations, can and shoula
concerned with complying wii
Competition Law, and considei
to enter intccontract with official /mp/emen[a[/'on @bmp”ance

financial institutions and to programs.

order, such as tpeblicatiorf the
judgmentecisiornin a newspapel

of wide circulatigrithe prohibition

participaten publigdenders for a five

year period, registration of the infringer
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in the National Consumer Defense Registry, recommendation of compulsory license of
intellectual property rights owned by the infringer, dgraghoént binstallment of federal
taxes and caeltation of tax incentives or public subsidies, the dofigioen company
transfer of corporate control, sale of assets or partial suspension of activities, and prohibition
to carry outommercialperations on their own or as a representative of angtyafor up
to 5 (five) years.

In addition to the financial damages and to the activities of the infringing
organizationshere is also the negative immacthe individuals involvedho may be
preventedrom perfornmg management activities in etttompanies and are subject to

criminal liability.

2.3.2 Anticipated identificatiminproblems

The awareneghat compliancgrogramgaise of undesiretbnduct enables the
identification afompetitiomaw infringements more quickly, which faym@mptresponse
by the companymongthe benefits derived from the fast identification of infringemnents
the greaterpossibility tonegotiateagreements with the authoritieg;ludingleniency
agreementswhich may lead ta substantial reduction ohsions and, in some cases,
criminal immunityor the individualanvolved The specific effect of anticipatihg
identification of problerfa purposesf enforcememf the Competition Lawil be dealt

with initem3.3.

2.3.3ldentificatiomf infringementsy other companies

The awareness raiseddoynpliancerograms enable employees to identify signs that
other companies, suclcampetitorssuppliers, distributors or clients, may be infringing the
law. Suchdentification is relevaatheinteractionvith thirdpartieanfrirgingthe law may
be harmful to theconomic agenin such cases, whanalyzing the infringements, the
authority will be prone to see the organization in a less favoraldspeghdllgepending

onthe level of involvement of the patrties.

A closeelationship betweemganizationsuggesta closealignment of commercial

activities. Thus, it is very important to be capable to act if actidincit a thirdparty with
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whom there is an intensdationship is identified, so there will be no ddnhitthe good

faith of the company.

2.3.4 Reputational benefit

Affirmative actions to promote compliance with the law are an essentiahpart of
ethics cultur@ businessvhich results in benefits todhe g a n i repatation@md &heir
attractiveness for promotiooljectivesfor recruitnentandretention oemployeesrhese
actions tend to increase the satisfaction and commtthentorkplacand the feeling of
belonging andlentificationvith the group. The commitmentompyingwith thelaw also
inspires trust in investors, commercial partners, clients and consumers that value companies
that operate in an ethical way, and that woulddeeivgd in case of an infringement.

Infringementsf the lawlead tothe questioningfthee n t kethiog ansl business
model. The possible economic impact derived from the damage to regnmhatioced by
media coveragemay be larger than the dameaggulting from the sanctiasjt maylead
to losses that are not only financial, but also of business oppoQtgatezatiortbat have
implementedompliancerograms are increasingly attractive as commercial padress

institutions in which to work

2.3.5 Employee awareness

Empl oyees aware of the orul edbusirfesst he ga
without fearof infringng the law andalsoless afraid to seek assistance if they identify
possible sensitiv@mpetitiormatters. Subjects related to compefrgguentlyappear in
commercial negotiations; vadglelopedcompliancerograms enable employees to make
decisions with more confidenthe feaof infringng the law- especially when there is the
risk of criminal prosecutionay intimidate the employees and eventually discourage tougher

andperfectlyegitimate competition.
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2.3.6Reduction obsts and contingencies

The adoption of @ompliancerogram can preveotganizatios fromincuringin
costs and contingencies due to investigations, fines, npgblie®y interruption of
activities, unenforceability of contraciegal provisions, compensations, Ipitadn of
access to public funds or of participating in public tenders, etc.
In addition tojudicial and administrative expenses, investigations require the
allocation of human and financial resourceothidbe otherwisappliedn the core activity
of the entity Furthermore, in addition to the administrative proceeding, compénies
individualsnay be liable on a civil and criminal basis for the infringement occurred.
Damages to reputation can be felt even before the outtiveneraceedingnerely
for being under investigaticef]ecting itoss of clients, business opportunities, investments,

market value, etc.

3. CompetitiorCompliance

An organizatioshould adopt and renexcompetition compliance program when it
identifies that has potential riskhder the Competition Lawat will be the case of most, if
not all, companieBelow,the difference betweancompetition complianpeogramand

programgertaining to othereas (of Lawyill be outlined

3.1 What is competition compliance

The main difference regards the scope of the program: competition compliance is
aimed, first and foremaatminimizing the risk of competition violations, and, sedond
offering mechanisms so tirganizationmay readily detect and deal vaithicompetitive

practices thavere notvoided.

3.1.1 Limitations

The most elementary point about the functioning of a competition compliance program

is the understanding that its adoption does not guarantee competition violations will not take
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place. Actually, if the program functions correctly, the tendency édfdcs mall be readily

visible After al] the entire logic of compliance is to promote and preserve a healthy
competition environment, meaning the company should be able to carry on its daily routine.
On the other hand, tigecatesadvantage is visible when violations do in fact happen: the

program allows fauickidentification anfibr the company to talkidequate action.

3.1.2 Sham programs

A concern when it comes to compliance enforcement is the creation of sham programs,
structired solely to simulate commitment.nidreformal adoption of a progralmesnot
mean that therganizations effectivelgoncerneénd committed to complying with the
Competition Law, or that the implemented program is in fact effective intzdtagoal

Entities may adopt superficial compliance progamdgyr programs without real
commitment to maintainindh@althy competitive environmewith the intention to make
use of the program as a mitigating factor in case of conMietyomaglsocreate programs
that, from the outside, look extremely streittured, have besat upby specialistgnd
may evemesult in high coster the companyut neverthelesto not resonate with the
corporate culture and e suchsystematically ignored by employees.

For those reasons, concrete measures al@yebe part othe implementation of
aprogram, so thalhe program isiotdetermined to b& sham program. Sofanadamental
elementsregarding the structure afrobustcompetition compliangarogramwill be

presented below.

3.2 Structuring Robust Programs

It is importantto reiteratethat competitioncomplianceprogramsare always
dependenton the particularcharacteristicef the organizationgmplemenng them
Nmethelessthese programsmust aim at incorporatinggeneralcharacteristicdeemed
essentialor its efficiencyandrobustnessvhichwill be systematicallsetoutin item3.2.1.

Theriskswhichfollowfromeachc o0 mp apegifi@divitiewill beaddresseth item3.2.2
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3.2.1 General Criteria

Thought is possiblgo structurea competitiorcomplianc@rogramn manyways,
the followingcharacteristice commorto robustprogramsit shouldbe mentionedhat
despitebeingcommonin the sensethat they shouldsomehowbe incorporatednto the
programtheydo notrequireidenticaincorporatiorthatis, it is possiblgo incorporatand
approactthemin morethanoneway.

How to ensure

mmitment?
3.2.1.1Commitment co tment

An alternative that some

Anor g an i gemuinecommitmenis companies adopt in order td

the bass for any successfuprogram.Without ensure  involvemeruf the
governing bodies in
seriousnesand effectiveintentionto conduct compliance initiatives is to

guarantee their impact on
employee salaries, including

businesdn an ethi@al manner,the programis

doomedIn practicecommitmenis substantiated management.
. Such alternative can be viabl
through the following: tone from the top, specially when decentralizatio

is acute and keeping unified
contr ol over

forthe Complianckeeade(CL). entire structure is not feasible,
Another persuasive incentive
the media. Highlighting the
damage to man
following  fron  antitrust

violations results in more

adejuateresourcegndautonomy/independence

Tone from the top

Byo t dromghet o pnéshouldnferthat

compliancisafundamentalaluein thecorporate commitment.

culture whichis safeguardedy its inclusioron
theagendaofthec o mp agovgri@ngbodiesor of the highesievelpersorresponsibléor
steeringthe busines®f the companyand approvingts financialstatementsin including
compliancasa strategiqriority the governingpodiesguaranteehe veryexistencef the
programthat (i) communicatets relevancéo all employeegji) ensureds inclusiorin the
companyudget,allowingfor discussioon the needfor additionakresourcegjii) monitors
its developmenthroughperiodiaupdatesdrom the Complianceeadefor similar) and(iv)
setggoalspbjectivesandmethodgorcontrollinghecompetitiomompliancprogramyhich
mustbefollowedin practice.

Suchnvolvemenbythe governindodiesshouldalsobe visiblein dailyactivitieslt is

essentialin orderfor complianc@rogramgo be an effectivgart of the corporatesulture,
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that employeesarenot heldto dbottomlined onlyfinanciaktandardsandthat thereis no
incentiveor tolerancef illicit behaviothat nonethelesbkringspositiveresultan the short
term.Thestandardo be appliedcomedromthetop, thusthe needfor theadministratioto
be seriougboutcomplianceules.

Whenit comesto multinationalcompaniesin which decentralizatiotendsto be
prevalentand the number of individualsin managerialcapacitieshigh (marketing
managemensalesnanagementegionamanagementationabirectionetc.) establishing
a coherentonethatwill ensurecomplianceulesareuphelds anevenbiggerchallengef-or
that reasonjt is commorfor companieso adoptCodesof Conductwhichtendto offer
generaparameteroremployeesn aglobalscalelf thatistheoption,it isimportanforthe
Codeo somehovaddressompetitiotaw compliancéhemesevenif morespecifiantitrust

iIssuesireomittedandconveyedt a laterpoint

Appropriate Resources

The resourceslesignatedor competition

Monitoring strategies for big

complianc@rogramshouldhaveas parameters _
_ _ o businesses
()theo r g a n i padidularitiegsizémarket

where it runs its businessgtc.) and (i) how
complianceepresentsavoidedcostsin potential
investigationsand convictions.Once properly
implementedhe progranrepresenta powerful
defensagainsfinessubstantialllargeithantheir
implementationand maintenancecosts, plus
reputationalconsequenceshhen it comesto
particularitieggneshouldnotea programwill be
ever lesscrediblethe biggerthe gap between
availablegesourceandperceivedisks.

In that scenarip it is advisable that
companiesintending to investin building or
strengthenintheircompliancprogramsakeinto

consideration:

One of the possible monitoring strate
for compliance programs is the adog
of perodic field research, by an exte
agent, with a view to understand

perception of employees that inte
directly with the public or with thi
parties that acquire goods and serv
The goal of such field research is to

whether the main gwliance rules a

uphold by the sales personnel.
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(a) Whetherthe budgetdesgnatedfor structuringand maintainingthe programis
sufficient

(b) Therelationshippetweerthe numbeinf employeeentirelyor partiallydedicatedo
complianceghec o mp ainegndtlse competitiomisksto whichit is exposed;

(c) The allocationof staff dedicatedto complianceso that they are able to act
independentlyand effectivelyimpact the decisiormaking pracesswithin the
firmy and

(d) If thereareenouglresourcem orderto hireandempowethe complianceeam

It is essentialo stresghat appropriatéundingdoesnot meanall programsnustbe
expensivesinceompliancstronglydependeneachc 0 mp garticudastructurethereis
nothingstoppinga firm from adoptinga programwith little expendituré as mentioned
above,complianceshouldnot be limitedto huge corporationsywhich meansit mustbe
possibldor smallandmediunfirmsto developprogramsuitedfor theirneedsTheaspect
thatmustbetakenintoconsideratiois adequacysolongasresourcearesufficienttheywill

be deemedppropriate.

Autonomy and Independence

Itisfundamentdb nominatenindividuabrteamofindividualso leadthecompliance
activities.That personshouldoccupya positioncompatiblewith her responsibilitiedn
additionto havingdeepknowledgen technicabspectselatingto competitioaw, the CL
shouldbe able to influencethe o r g a n i deasiomeakim@psocessesyhichis only
possiblef thatpersoroccupiesa positionof relevance.

CADEecognizethat eachentity hasits own peculiaritiesind, for that reason|jt is
entirelyup themto adequatelypositionthe CLin theirorganizationatructureNevertheless,
it istheirresponsibilitio ensureghemsufficient - N

autonomyandindependencsotheycan in an

OAppropri at
not a synonym for

oexpensi ve
must besufficient.

informedmanneradgt measurethat maynot
bein linewith convictionby top management
Theoption selectedby somecompanies

hasbeento establisha scheduleof meetings

between the complianceteam and the \ 7
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governingbodies(be that the Boardof Directorsand/or Execute Board,the specific
committeesby them designatedsuch as the Auditing Committeeor the Compliance
Committeeyreventhec o mp ainegtdi)s orderto discuseinddeliberatenthemeghat
involvecompetitiomisks.

Big companiesnight decideto dedicatean entire divisionto compliancethereby
creatinggroupofemployeet dealwith compliancédf thecompanyssimultaneousbctive
in severalcountrieor economicsectorsthen the possibilityof designatinghaional and
regionakompliancéeadershouldalsobe consideredHoweverif the companys smallor
mediumsized suchbig teamsmaynot be neededOnceagain,the mostimportantaspect
aboutcompliancéeaderships ensuringhat the individualcoordindng the programand
monitoringts implementatiors sufficientlyndependenso that his or herdecisiongetto

thegovernindodiesandareeffectivelgivendueconsideration

3.2.1.2Risk Analysis

Weltstructured@ompliancprogramsireusuallyprecededndfollowedby a profound
riskanalysisAmongotherfactorsrisksgenerallyaryowingtoac o mp aiaeyedsomic
sectorgan whichit runsits businesseqositionoccupiedn the market,the reachof its
activitiesthe numbernf employeeandthe levelof trainingsuchemployeebavereceived
Forexamplea companyhat holdsa 60%marketshareand operatesn an environmenof
extremerivalry with its competitorss lesssubjectto the risk of collusivepracticeghan
companieshat operde in homogeneougroductmarketshavesimilarcoststructurs and
interacfrequentlyvith competitordnthefirstcasethegreatestisksarerelatel to unilateral
andverticalpracticesln the latter, the greatestoncermelateso the risksassociatewith
collusivdbehavioandexchangef sensitivénformatiorwith competitors.

Forthatreasonit is extremeal importanfor companie$o undergoan individuaked
analysisof the risksassociatedvith their activitiesto classifythoserisksand priortize
compliancactivitiesn thoseareasvherethe associatedskis the highest.

But,afterall, whatis riskanalysisAccordingo the ICCanalyzingisksimpliestaking
intoconsideratiotheaforenentione@xternatonditionso whichagivencompanyssubject

andanalyzingheseconditiondasedntwo factorsthe probabilitythathypotheticadvents
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becomerealityand the effectthoseeventswould haveoncetheyoccur Thereis no one

methodologyor swch analysisbut a wellrenownedmethodis the one establishedby the

Committe®f Sponsorin@rganizationsf the Treadway’ommissio(COSPin the United

Kingdomin placesince199Z, and anothemelevanteferencés the GlobalCompacRisk

How to introduce complianc
into an organ
routine?

In big businesses, the mentioning
of the competition compliance
policy by the higadministration
at all meetings which gather

employees, as well as the
propagation of videos about the
program in the intranet, recorded
by the CEO and vjuesidents. Ir
smaller companies, the constant
reinforcement of the relevance of
the program fohe success of th
endevors.

AnalysisGuideof the United Nations.
Howeverthe mostimportanisto clearly
specify the citeria of any given
methodology

Whenit is selfevidentthat the
companys facinghighrisks,andthat it
has a widespread organizational
structure,one option is to ask for the
assistancef externalspecialistsThese
specialistgan contributenot only with
their technicalexpertiseand practical
knowledge,but also with an outside
perspective not embedded in the
C 0 mp armowing sandbr subjectto

internalpressures

It is alsoadvisabléor risk analysigo not be solelybasedon perceptiongromthe

Complianc@&eamor on assessmef writtendocumentgOnthe contrarythoseresponsible

forthe progranshoulddeeplyinvestigatdlowtheo r g a n i artitie@recaresbut.In

orderto do so,onemustknowthe detailsaboutthef i rfundi@ingo properlyanalyze

whichareasare exposedo loweror higherrisks Somesuggestiong that regardare (i)

interviewswith employeefromdifferentareaswho occupyifferenthierarchicdevels (ii)

visitsto operationalinits and to the market (iii) constantreviewof strategiesand risk

3|CC Toolkit, pp. 1718.

4 Commitee of Sponsoring Organisations of the Treadwayr@esioni http://www.co0so.org/IC.htm

5> Onceagain notingthatthe burdenof proofof thep r o g retientivemessalls on the companyitself, it
is advisableo clarify the methodologyadoptedor risk calculation in orderto assisthe companyitself if
anticompetitiveinvestigationsare establishecgndrequirethe analysisof the complianceprogram andto
demonstratéghe c 0 mp a gogddaih, ensuringit did not seekto establishunclearmechanism®r the

assessmentf risk.
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assessmentethodologyiv)opencommunicatiochannedwith employeegspeciallthose
exposedo greateccompetitiomisksetc.
Asa resultof the riskanalyss, the resource$or the compliance@rogramshouldbe

adequatelgllocatedprioriizingareasandtopicsof greaterrisk.

3.2.1.3Risk Mitigation

Oncehe potentiallyproblematiareashavebeenidentifiedn eachparticulacasethe
following initiatives are alternativesaimed at mitigating the risks associatedwith

anticompetitivpractices.

Training and Internal Communication

Thetrainingofferedto employeess a propemwayto transmithe rulesandobjectives
of the complianceprogram.lt is also throughtraining that employeesinderstandhe
fundamentatole compliancglaysin a companyand are ableto askquesionsregarding
compliancprocesseswhichusuallyresultsn greatecommitmentd the overalprogram.

Themosteffectivetrainingcommonhadoptsdifferentstrategiesdependingon the
hierarchicglositionandthe levelof exposuréo competitiomisksof thosesubjecto it, and
takesplaceperiodicallyThisis becaus, for the mostpart, employeesvho directlyinteract
with competitorsrwhosedfieldof actionis saleor marketingendto be subjecto higherrisk
thanthosewhoseactivitiesireconcentrateith otherareas.

Regardinghe typeof training the two mostfrequenimethodsareon-siteandonline.
Botharerelevantonsitetraining,inasmuctasit allowsemployee$o be faceto-facewith
the Compliancéeader enablegyreaterfreedomand flexibilityso that employeesnayask
questiongandmakecommentsonlinetraining,on the

other hand, can strengthen messagesalready

Highlevel personnel
transmittedn personaswell asreacha largemumber should be a part ohining

directed at lower staff
of employeeat a lower cost.In both instancesit is workers, in order to
advisabldor trainingto be carriedout by experienced demonstrate s

administrat.i
professionalsndthattheemployeewhotookpartin commitment  to  the

o _ ] program and the relevance

the training sessionsare subjectto some form of of training itself.
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evaluationin orderto verifyhow muchof the programwas effectivelyabsorbedy them
therebyguaranteeing minimunievelof effectiveness

Whatkind of trainingis the mostappropriate As a generalrule, relyingon online
trainingaloneis not advisableThismechanisns usuallyselectedy big companiesyhich
havedifficultiegatheringall theiremployeem oneplace at onetime,to providethemwith

A explanationgegardingcomplianceAs mentimed, the

e -\ electronienethodis efficientn that senseHoweverit is
desirablehatemployeebavethe opportunityto interact

Reinforcing employee
training, namely of those

involved in implementing
compliance, through forit, notonly sotheycaneffectivelyeporanticompetitive

with the compliancéeammoredirectly,in orderto gain

confidencén the programandin the peopleresponsible

professional internships and practicesput also so they are awaretherewill be no

postgraduate programs in (egliationregardingheir complaintson anticompetitive
that area, not only in Brazil

' behaviagron the contrarythat comingforwardwith this
but also abroad.

informationsthe behavioexpectedfthem.
\ j This situation is all the more criti@al for new

~

competitiomomplianceélhenaturatendencysforthemto havemoredoubtsgquestionand

employeesyremployeewhonevethadanycontactvith

be moreinsecurePersonatontactanbe moreeffectivein conveyingheideathatit is safe
to raise concernsthus the suggestiorfor on-site training. However,given that digital
mechanismisaveevolvedconsiderablgverthe pastyearsit is possiblehat the concerns
broughtabout by the interactionbetweenemployeesnd compliancéeam can also be
addressedoy online training Once more, the most importantthing is to guarantee
effectivenesasmuchaspossibletegardlessf whichmechanisranechooseto adopt.
Inadditiorto training t isalsoimportanto provideconstancommunicaticmboutthe
complianceulesthroughdifferenformsof communicatiobetweerthe organizatiomandits
employeesso theseruleseffectivelypecomea part of the corporateultue. Someof these
methodsncludeconferencesjdeos pocketguides pamphletse-mails intranetsites and
appswhichshouldncluddeadershipvolvementVithoutprejudiceo thesanitiativesit is
alsoappropriateo includethe maincompetitiocomplianceulesinthec o mp &Codgod s
Conductwhen sucha codeexists,as well as in internalcommunicati@relatedto that

documentTherebythecompanyransmitso allitsemployeethe messag¢hatinvolvement
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in any practiceghat violate the Competition
Lawwill alsobe considerea violationto the
Code, resultingin the disciplinarypenalties
describetherein

In draftingwrittenmaterialsheit a Code
of Conductguidelinesor specificorientations
for compliancea companyshouldtake into
consideratiotherealityofitsbusinessAtoolkit
or booklet,a code,guidelinesandorientations
thatadoptunreabbjectivesjescribaituations
in an idealizedmanneror presentissuesn a
wayexcessivellistanfromthedailyroutineof
the companyusually fail to resonatewith

employee$® and,in somecasesthat strategy

A weltkknownand commonmechaismis the

creatiorof a hotline(or equivalent)whichallows

any employeeto have direct and anonymous

contactvith the ComplianckeaderTheséotlines
bring two sortsof benefits:(i) sincethey protect
anonymitytheyalsoensuresecurityand safetyto
employeeswho consequentlyparticipatemore
actively in the program, for they can report
misconduatot to theirsuperiorshut to a teamor
a compliancegersonspecializedn that task; (ii)
compliancavith the rulesis greatlyincentivized,
becausepotential offendersare aware that any

givenemployeés a potentialhistleblower.

evenresultan adversesffectssinceemployeestartquestionindhe validityof a program

thatdoesnotcomprehentherealityexperiencebly them

Equallyrelevantis the treatmenigivento complianc@roceases It is importantthat

employeesanreportto the compliancéeamin caseheyhavequestionsandthattheteam

cancontactll employeedirectlyjn orderto properlyguidethem.Communicaticshouldoe

a two-way streetand,for it to run smoothlythe idealis for employeeto be fully awareof

whattheprocasesareandhowtheywork,everwhenthoseprocesseareextremelgimple.
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Monitoring

How to guarantee effective

Theswcesof the compliancgrogramis also o
monitoring?

highly dependnt on an organizatiod £apacityto
In big companies exposed to high
competition risks, one option is
activitiescan be directedat two areas (i) adequate resorting to periodical external
consultations with specialists who

monitor implementation.In general, monitoring

functioning of processesand controls; and (ii)

will elaborate an opinion regarding
evaluatiorof effectiveness. competition risks. That document ig
Inthefirstcategorythe monitorings focusean prepared using internal and externa
documents, market data, interviews
with employees in marketing and
arefollowedby employeeslhegoalis, forexampleto sales, etc.

individualbehaviorjn orderto verifyif the processes

measureif the proposedpercentageof employees

effectivelyunderwentsometype of training;if only

employeegreviouslyrainedin competitiorcompliancehave representethe companyif
theapprovaprocesse®rcommeral measurebave beenfollowed;if the rulesestablished
arein linewith internationabetterpractices.

Oneway to reinforcethat monitoringis by catifying training. Certifications the
assurancerovidedby employeeshemselvethat theytook partin sessiongn whichthe
compliancp r o g rukesar@grocessesereclearlysetoutandare thereforewellaware
of the canpanypolicyin thatregard alongwith personatommitmenito upholdsuchrules.
Thiscertificatioms usudly written,takingthe formof a declaration.

Intheseconaategorypfgreatecomplexitythep r o g effeatin@rsesndefficiency
will be analyzedThereare manyalternativesthe firm canhire an auditorto verify,for
instanceif thetrainedemployeebavein factunderstoo@ndinternalizetbestpracticeand
areapplyinghemin theirdayto-daywork Dependingnavailabldudgetit isalsopossible
to hireperiodianarketesearcko be conductedy specializegersonnelyvhowill interview
third partiegconsultantssuppliersdistributorssalesagenj in orderto ensurehoseacting
forthe companyavebeenactingaccordingo thecompliancerogranstandards.

Gommunicationhannelbetweerthecompanyandits employeesaswell asbetween
the companyand third partiesinvolvedin its businessalso play an importantrole in
monitoringcompliancdt is indispensabl® provideand disseminatéhe existencef such
channel Asforthe formtheymayassumepneoptionisthe aforementionelaotlined some

companieadoptmodelslternativeo hotlinessuchasappso or simplyanoperatiorcarried
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outbya singlepersonavailabldgo provideclarificationdyeit by e-mail,persoro-personor
by phone.

Additionallythischanneshouldncorporatéhe possibilityf receivingomplaintand
reportsfrom employeesnd third parties in orderto identify competitiorrisks,always
ensuringgnonymityandconfidentialitgf allinformatiorprovided.

Theinputreceivd, be it simplequestionsegardinghe functioningpf compliancer
reportonillicitbehaviormustbe handledappropriatelyFirsty, it isessentiaghatanonymity
Is guaranteedSpeciaattentionshouldbe givenin casethe companyptsfor documenting
thecomplaintef employeesSeconly, allinformatiormadeavailabléythe entityaboutthe
reportingsystemhas to be extremellear:it is not
advisableo presenmaterialsn onlyonelanguagef
thefirmis activein severatountriesnorisit wiseto Reporting Channels
makethe useof the channetoo complexin needof Companies that interact
constantly and intensely w
sales personnel may adop

monitoring strategy by
e-mails)mustbe preparedo do soandawareof how engaging its commercial
partners, instructing them

regard to the compliance

program, clarifying the rule
the two-sidednesef communicatiorendstrengthen adopted byhe company,

thetrustof employeeshattheemployeeeportingo and opening up a reporting
channel to be used in case

infringements are detecte:

long and highly detailed training, etc. Those

responsibléor answeringhe calls(oranswerindghe

to proceedf facingseriousindpotentiallyproblematic

accusationdt is alsoadvisablein orderto reinforce

the channehasthe chancdo anonymouslipllowup

onherrequest.

Lastly, it is extremelyimportant that the
companyhas the ability to processall the conplaintsit receivesprovidinganswersto
employedgoncerngevenif thoseanswersarenegativejn the sensethat the Compliance
Teamhascometo the conclusiothatthe conducts notaninfringemenorin the sensehat
therequesisnotproperlyelatedo complianceatherto adifferenireawithinthecompany
sincat isnotuncommoforthecompliancareato receivenformatiorbettersuitedto other
departmenjsToattainsucha goal,internainvestigatioprocessesustbe well delineated
andtransparent.

Unaddressambmplaint®iavetwo maineffectspneof whichislossof confidencéom

employeesyhichresultan disuseof the communicationshannelAnothelis the potential
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negativeeffectfor the companyn caseof antitrustinvestigationsAfterall, if the channel
exiss, employeedo reportto the companyandthe organizatiowloesnot provideadequate
answerso thosereportsthe impressiors thatthe firmneglecteompetitionssuesForthat
reasonresourcellocations onceagainfundamentait mustbe sufficiento fulfill the goals
that the companyintendsto achieve.Implementinga vastly complexand expensive
communicatiorthannemightnotbethebestalternativéf thecompangannoproperhydeal

with all theinformaion broughtforwad throughit.

Documentation

Eachof the initiativesrelatedto competition

compliancemust be properly documentedby the

Compliance Committee

organization Proper documatation allows for _ _ _
_ _ A suggestion for the insertion of

continued evolution of the program, based on compliance and simultaneous

guarantee of effective autonomy
and monitoring is the

and sharedamongthe areas This,in turn, ensures JEEREIICI(TE e RipTERellplel=liliTe]))
o compliance structure by means o

continuityof therulesandprocessesegardlesef the a Committee linkéa the Board

of Directors, composed of legal

and economic external experts,

implementation. with the task of monitoring the

development of the program

improementon the commitmentpreviouslymade

changesmadeto the group of peopleinvolvedin

Moreover, adequate documentation of

competitiomompliancactivitiecanbe of greatvalue
in casethe companys calledto provideinformation
regardingts conducbeforethe competitiomuthoritiesAsanexampleif the conpanykeeps
recordsof the solid and detailedorientationgivento a specifiandividualregardingprice
coordinatiommongcompetitorspne couldconcludegdependingn the evidencevailable,
thatthee mp | oinw@vendesin collusiveonductepresentanindividuafailure Thatis,

the caseof oneviolatorwho failedto complywith corporateulture not a coordinatee@ffort
fromthe organizationn disregaraf the CompetitionLaw.Consequentlyhie goodfaith of

the companyouldbe presumedjiminishinghe severityof finesandof the conducttself.
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