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Leniency and other Investigative Tools



Brazilian Competition Policy System (BCPS)

Cartel Enforcement

CADE (Independent Agency)
-Takes final decisions and sets fines art. 7, II, III CL
-Reaches compromises and settlements art. 53 CL
-Confirms total/partial immunity to lenients art. 35 -B,§4º

SDE - Ministry of Justice
Investigative authority: Dawn-Raids - art. 35 -A CL;

Inspections - art. 35, § 2º CL, Requests - art. 14, V CL

Leniency Policy (òfirst in onlyó) - art. 35 ðB CL

SEAE - Ministry of Finance
Subsidiary economic analysis of cartels - art. 38 CL

+ Competition Advocacy



Before May 2007: CADE or SDE (ad referendum ) could SETTLE with 

the defendants in administrative proceedings except those related 

to cartels by means of 

Termo de Compromisso de CessaçãoðòCompromise Agreementó

- No intention to impose a fine

- Interest in preventing and ceasing the investigated practice

- No obligation to acknowledge facts or illegality

- Obligation to produce periodic reports

13 settlements (compromises) 1994/2007 ð

mostly in vertical conducts

Settlements as Compromises



After: Law No. 11.482, dated May 31, 2007, amend to art. 53 of the CL 

possibility of direct settlements in cartel cases

CADE: sole agency with power to enter into settlements

òArticle 53. In ANY sort of administrative proceedings, CADE may seize from the 

defendants the commitment of cessation of the acts under investigation or of its 

harmful effects, always when, in the sense of CONVENIENCE and OPPORTUNITY 

understands that it meets the interests protected by law. 

SDE / CADEõs attorney general office: non-biding opinions

Cartel Settlement: Introduction



òThe introduction of settling cartel cases represents a remarkable 

improvement: early cooperation on the part of the defendants

saves public resources , cuts down litigation , enables early payment

of a significant sum of money and provides expedited treatment and 

more certainty and transparency to the business community. Settling 

also proves beneficial for the defendant, as it often means a more 

efficient use of resources on the part of the company.ó

Contribution of Brazil to the OECD Roundtable on Direct Settlements 
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Why Cartel Settlements?



CADÉs Internal Regulation (CIR) arts. 129 to 130 as amended by Ordinance nº 46/2007

Written Proposals must contain:

- provisions to cease the conduct and its harmful effects 

- value of proposed reduced fine

- possibility of a compliance programme

- turnover in the year prior to the initiation of proceedings

to confirm that the sum paid is at least one percent thereof (art. 53, §. 2, CL)

Cartel Settlements: Requirements

Proposals are accepted any time during the proceedings, since its 

very beginning till just before the decision is rendered (art. 53, § 3, CL)

HOWEVERé timing is essential to the envisaged reduction (art. 129 -E CIR)


