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A Competition Framework to Support Brazil’s Growth

President Badin, Secretary Tavares, Secretary Silveira, ladies and gentlemen, it is a pleasure for

me to be back in Brazil and given the opportunity to speak to Brazil’s competition framework.

An effective competition framework supports Brazil’s growth

I’d like to begin with a few words about why we should care about competition in Brazil. We
care because competition among firms is vital to Brazil’s continued economic progress. We
know that strong rivalry among firms is what makes them efficient. It drives them to reduce
costs, to develop new products and processes, to lower prices and raise quality. Competition
makes firms become more productive and, when many firms in many sectors become more
productive, the economy as a whole is more productive, more competitive on world markets
and faster growing. That’s why we care so much about effective competition law enforcement
to stop private anti-competitive practices and effective advocacy to reduce excessive

government restraints on competition.

Let me give you four quick examples of what | mean:

1. Competition and productivity by sector — the example of Japan. A study by McKinsey
showed that productivity in a number of sectors in Japan was far worse than
productivity in the same sectors in the United States. But in other sectors, productivity
was as good or better in Japan than in the US. Why the difference? The government
had restricted competition in the low productivity sectors but not in the well performing
ones.

2. Competition and labor productivity — the example of India. The OECD has found that
labor productivity is higher in Indian states where the state government has imposed
fewer competition-restricting regulations.

3. Competition reforms and economic growth — the example of Australia. A variety of

reforms strengthened the competition institutions and systematically reviewed many
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state and federal laws and regulations for unnecessary competition restraints. These
efforts raised the growth rate in Australia above the OECD average.

4. Cartels and economic growth — the example of the United States. A study by Cole and
Ohanian of the Great Depression in the United States found that public policy favoring
cartelization under the "New Deal" was an important factor, together with union power,
in explaining the persistence of the economic depression after 1933. Collusion is said to
explain about half of the drop in production caused by the Great Depression between

1934 and 1939.

Thus we can see that institutions providing strong competition enforcement and competition

advocacy can have powerful effects on economic performance.

2005 peer review of Brazil

You may know that the OECD and the Inter-American Development Bank sponsor an annual
Latin American Competition Forum. One highlight of the Forum is the peer review of
competition policy in a Latin American country based on a comprehensive report prepared by
the OECD Secretariat, including specific recommendations for change. Brazil was reviewed in

2005.

One of the benefits of such reviews is support for legislative change. Mexico, for example, made
comprehensive changes to its competition law in 2006 following an earlier peer review. The
Mexican competition authority found that the peer review report was valuable in persuading
the various public and private parties involved in the discussions to reform the law. At the
OECD, we hope that our 2005 review of Brazil will provide a similar boost to the important
competition legislation that is now pending before your Congress. We brought some copies of

the 2005 report to this meeting and you are welcome to pick one up.

Brazil’s successes since the peer review

While the legislative changes are still pending, Brazil can rightly point to other significant

achievements in competition policy in the past several years. The Brazilian Competition Policy
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System (BCPS) is widely respected both in Latin America and worldwide. It has produced a
succession of highly qualified, energetic leaders, who have more than held their own in various
competition policy forums across the world. And, more importantly, it has achieved real success

in competition law enforcement, notably in anti-cartel enforcement.

The OECD Competition Committee stresses that fighting hard core cartels should be the number
one priority of a competition agency. Brazil has taken this advice to heart. Itis a leader in this
region in prosecuting cartels. SDE has undertaken many initiatives in its anti-cartel programme,
creating a special anti-cartel unit, conducting dawn raids, introducing a leniency program,
adopting a means for settling cartel cases and working with federal prosecutors in investigating
cartel conduct as a crime. These initiatives are now bearing fruit: the amount of fines assessed
by CADE has steadily increased in the past few years. Just last month, two companies settled
cartel charges with CADE, agreeing to pay 100 million reais for cartelizing the market for
refrigeration compressors. This follows another firm in that conspiracy coming in under the
leniency program and simultaneous dawn raids of conspirators’ offices on three continents,

including raids by SDE and the Federal Police here in Brazil.

The BCPS has been especially active in pursuing bid rigging, and the OECD has been assisting in
this effort. This past June, OECD staff and Brazilian competition officials met with procurement
officials and prosecutors in five major cities on how to strengthen law enforcement and improve

tender design. Approximately 600 procurement officials and prosecutors took part.

These successes, and others, have come despite what we consider some serious structural and
legal handicaps, which were highlighted in the 2005 peer review report and to which | will
devote the remainder of my remarks. There are three areas of concern: (1) the structure of the

BCPS, (2) merger notification procedures and (3) insufficient resources.

Structure

As you know, there are three separate agencies having responsibilities under the current 1988
competition law: SEAE, SDE and CADE. | won’t go into detail, but for years this structure

resulted in duplication of effort and delays that harmed the ability of the BCPS to function
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effectively. To its credit, since 2000 the BCPS has undertaken some reforms of its procedures
that have significantly reduced these delays and improved its effectiveness. The BCPS has

probably done as much as it can under existing law, but more is required.

The legislation appears to address these structural problems in a positive way. The bill would
consolidate the investigative and adjudicative functions in a single agency, CADE, at the same
time creating a structure that would preserve the independence and objectivity of the Council.
SEAE’s function would be changed to focus primarily on competition advocacy, market studies

and matters related to the regulated sectors of the economy.

As | said earlier, both competition law enforcement and competition advocacy must be effective
for Brazil to prosper. Thus, the consolidation of CADE and SDE to strengthen enforcement and

the specialization of SEAE on advocacy will be important steps forward.

Our report highlighted what we considered another deficiency relating to structure: the terms of
CADE’s commissioners are too brief — only two years, with the opportunity for one
reappointment. It has sometimes happened that the terms of more than one commissioner
expired almost simultaneously, resulting in the lack of a quorum on the Council. Further, the
ability of the government to replace a substantial part of the Council within a short period (or to
reappoint a commissioner to a second term) could provide the opportunity for the government
to exercise undue influence in the Council’s decision making, though the report did not conclude
that there had been any. Perhaps more important, the relatively brief tenure of Council
members does not promote an ongoing “institutional memory” within the organisation, which is

important in such a technical body.
Again, | believe that the pending bill would begin to address these problems. As | understand it,

the bill would lengthen the terms of the commissioners to four years and would stagger the

appointments.
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Merger notification procedures

In the past several years there has been a great deal of attention given to merger notification
procedures in the Competition Committee and in other international competition forums,
especially the International Competition Network. These discussions were prompted by the
business community, which is increasingly facing situations in which large mergers must be
notified and reviewed in several countries. The business community was rightly concerned
about inefficiencies that existed across countries, and pressed for the adoption of “best
practices” in this field. Both the OECD and the ICN now have best practices in merger review. It

is safe to say that under the current law Brazil falls short of meeting them.

First, merger review in Brazil has taken too long, especially in the great majority of mergers that
on their face present little or no competitive problems. This is a function of the structural

problems that | outlined previously.

A second problem with the notification process has to do with the criteria that define the
obligation to notify a merger. These do not conform to international best practices. Possibly
the biggest problem here has to do with a requirement that mergers resulting in a certain
minimum market share be notified. The obvious question is: “what market?” Market share
definition in merger analysis is difficult, and it is subjective; parties can disagree about the
proper market definition. Thus, this requirement introduces considerable uncertainty as to
what transactions have to be notified. International best practices call for merger notification
requirements to be objective. The market share test is not consistent with that goal, and few

countries now employ it.

The pending bill would remedy this situation and others that relate to notification criteria.

An even bigger problem is that the current law does not require the parties to a merger to delay
consummation of their merger until a decision on the transaction is reached by CADE. All else

being equal, a competition agency prefers to deal with a transaction that has not been

consummated; if it decides that the merger is unlawful, it is much easier simply to prevent its
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consummation, or to restructure it, than to “unscramble the eggs,” as we say, after

consummation.

Also, the investigation will likely go more quickly if the parties must wait for a decision before
they merge; the parties will be more co-operative during the investigation if they understand
that they cannot consummate the merger until the investigation is concluded. Currently, the

incentive is for the parties to try to delay the investigation.

In Brazil these incentives have resulted in uncertainty and inefficiency. Again, the BCPS has
made some progress in resolving these problems; duplicative reports by SEAE and SDE have
been mostly eliminated, and the time required for approving “easy,” obviously not harmful
mergers, has been reduced. CADE and SDE have made better use of preliminary orders
preventing the parties from fully consummating their transaction before the review is

completed.

Still, | believe that more should be done. The peer review report recommended that Brazil
create a pre-merger notification regime, that is, forbidding the parties from consummating their
merger until CADE has reached a decision on the merits of the transaction under the
competition law. The majority of OECD countries do require pre-merger notification and |
believe it's the best approach. Procedures and timelines that ensure resolution of the review as

expeditiously as possible should be part of the package.

The pending legislation does address this issue by creating a pre-merger notification regime.

Resources

The 2005 report identified resources as the most pressing problem. First, CADE has no
permanent staff on its roster. | understand that currently there are about 54 professional staff
assigned to CADE, but most of these occupy positions at other agencies in the government.
Thus, CADE must rely on these other agencies for allocation of its staff. This is no way torun a
competition agency. Moreover, those who do work there are underpaid. The result is

predictable: a high rate of turnover. | am informed that the average tenure of professional staff
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at CADE is three years. Such staff turnover, just like Council turnover, adversely affects the
necessary institutional memory in the agency and it contributes to inefficiency, as new
employees must constantly be trained. According to the 2005 peer review report, and an earlier
report in 2000, providing staff for CADE should be a top priority with the government and the

Congress.

| understand that the current bill finally addresses this problem. CADE must have an adequate
number of permanent professional and support positions assigned to it and these employees
need to be adequately compensated, within the compensation structure of the Brazilian

government.

Other recommendations

The 2005 report made several other, more specific recommendations. There isn’t time to
discuss these today; | refer you to the report for more detail. These recommendations, some of
which are also addressed in the pending bill, included:

e Include in the competition law an explicit substantive standard applying to mergers,
which is not found in the current law.

e Adopt merger notification thresholds based on the domestic turnover of both the larger
and smaller parties to the transaction. Currently, notification is required if only one
party meets the size threshold, thus requiring notification by a large enterprise of an
otherwise insignificant firm.

e Provide for expedited review and clearance of mergers that do not raise competitive
concerns.

e Establish a final deadline by which CADE must determine whether to block a merger. As
| noted earlier, a pre-merger notification regime must be accompanied by a certain and
predictable timeline within which a decision must be made.

e Consider designating specialised judges and appellate panels to hear judicial appeals
from CADE decisions. Judicial review is an ongoing and increasingly important problem
in competition cases in Brazil and elsewhere in Latin America. Addressing this issue,

however, is difficult and could require structural changes to a country’s judicial system.
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e Other recommendations relating to enforcement of the competition law in regulated

sectors, including providing for enforcement of the competition law in the banking

sector.

Conclusion

To conclude, | would like to emphasize that:

Competition law enforcement and competition advocacy promote Brazil’s prosperity.

e Consolidating CADE and SDE will strengthen law enforcement.

e Focusing SEAE on advocacy can improve economic regulation.

e Lengthening and staggering the terms of CADE’s commissioners will increase stability
and improve continuity.

e Speeding up the review of mergers that pose few competitive problems will benefit
those companies and save CADE’s resources for more important work.

e Dropping the market share test for pre-merger notification will eliminate a source of
controversy and align with best practice.

e Prohibiting the consummation of notified mergers before CADE’s approval is necessary
for an effective merger regime.

e Providing for a reasonably sized and well paid professional staff for CADE is necessary to

attract the right people and avoid excessive turnover.

Thank you for your attention.
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